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HARYANA GOVT GAZ ., OCT, 24 , 1995 (KRTK . 2 , 1917 , SAKA ) 


( PART I 


No. 14 / 13 /87-6Lab./ 402. - In pursuanc : of th- provisions of section 17 of the Industrial Disputes 
Act , 1947 (Cumral Ac No. XIV of 1947), 1 ] : GOVUINOI of Haryana is pleased to publish the following award 
of Presiding Officer, Inc!ustrii l Tribunal- cum -Li bour Court-II, Faridabad in respect of the dispute between 
the workman and thu mungem ill of Transport Commissioner , Har yana , Chandigarh versus Dal 
Chand : 


IN THE COURT OF SH . U. B. KHANDUJA , PRESIDING OFFICER , LABOUR COURT-IT, 

FARIDABAD 


Referencu No. 57/92 

between 
1. TRANSPORT COMMISSIONER , HARYANA , CHANDIGARH 


2. GENERAL MANAGER , HARYANA ROADWAYS , FARIDABAD . 


.. Management 


versus 


SH . DAL CHAND , SO SH . MATA DIN , VILLAGE NANGLIYA , POST OFFICE BHIWANI, 
TEHSIL TIJARA , DISTRICT ALWAR (RAJASTHAN ) 

Workman . 
Present : 

Sh . S. K. B.kshi for the workman , 
Sh . Jagbir Singhi for the management. 


AWARD 


In exorcise of the powers conferred by clause (c) of suh - section (1) of section 10 of the Industrial 
Disputes Act . 1947 (herein- fter referred to as the Act ) the Governor of Haryana rcfessed the following 
clispuic between the partis mentioned above to this Court for adjudication -- vide Haryana Government 
Endorsement No. 52350–56 , laed 30th November , 1992 : 

Whether the tei mination of services of Sh . D : 1 Chand is logal & justified ? If not, to what relief 

is lic cntitled to ? 


2. The cace of the workman is that he was appointed on 19th Decembei , 1986 as a . pci manent 
helpur but the respondent had buen taking work from him as a permanent clerk . He had not given any cause 
of complain about his work and conduct. till 1511. Supicmbcr, 1987. His services were illegally terminated 
on 16th Suplimbur , 1987 without any fiior notice . He served domind notice and on that basis he was 
takon b . ck in service . Again his services wc! e tc minatcd with effcci from 13th May , 1991 without pay . 
ment of notice pay or retrenchment compe 116211on cnvisaged under Section 25- F of the Act. He is thus. 
entitled to be reinstated into service with continuity in service and full brick wages. 


3. The respondent No. 2 submitted written statemoni dated 28th January , 1994 stating therein 
ibat the workman was appointed on 19th December , 1986 as daily wages hclper and not as a regular helper 
against a perm :nºnt post. It was fusther state that the workman had worked as helper till 12th May , 1991 
and then he had abzenied himself wilfully with effect from 131h May, 1991 : His services were never termi. 
1.ned and i ho respon :icnt had nevur refused to lak : him on duty .. 

4. Th : Work:n 10 subrilled rejyinlar dulcd 19ih Mirchi. 1934 rc-ysserting the previous averments 
and during in : 1 :rmi s of ih ; respondent No. 2 . 


5. On the pleadings of the parties, the following issuc was framed : 


( 1) As per torns of reference . 


6. Both the parties have led evidence . 


7. I have heard the authorised representatives of both the parties and have also gone through the 
filc carefully. My findings on the aforesaid issue arc asunder - 


Issue No. 1 : 


8. The respondents have cxamince one wintess MW -1 Hormraj Clerk and ho deposed facts 
mentioned above in the written stalement. He further stated that the rspondent No. 2 had issued two tele 
grams Ex. M -1 and Ex . 7-2 10 thc workman to report for duty but he had not done so . In the end , hc 
stated that the respondents had not terminated the services of the workman till date and he had been conti 
nuously absent from duty , 


PART 1 ) 


HARYANA GOVT GAZ.. OCT. 24 , 1995 (KRTK . 2 , 1917 SAKA ) 


2361 


9 . On the other hand , the workman depused thitht had been wolking with the respondents 
during the period from 191h Deo mbur, 1986 10 121h Miy , 1991. His sur via thucific terminated with 
out issuing show curs... Notice and payment of notice Priyand currenchment cumpcndition . Hc had nupus 
bici absent from duy. 

10. On the b - sis of aforesaid evidence , it has bun submitted on behalf of the respondents thi 
It stands proved from the statement of MW -1 Hemraj Clerk as wult as from two rclegiams Ex . M -1 and Ex M -2 
that the workman himself has been absent from duty with effect from 131h Miy, 1991 despite the fact that 
he was asked to resume duty through iwo jelegrams. The respondems have not tur mínated the sei vices of 
1 he workman . It is thus , proved that the workman himself had ubundoned the job . Consequently , he is 
not omilled 10 i ny relief . 

11. In reply , it has been submitted that MW -1 Hemraj, cktk « diluted in his cross -examin 
1t:ction that the workmaar had iepuried for duayefter jecipt of the tch gram Ex. M -1 but he w26 not alloweel 
to resumo duty for ile rcisons not known io him . MW - 1 Hemraj, Clerk also admited in his cross 
examination thi i the Wiikmin hd submitti:diwo applications dated 4th June , 1991 and 11th June, 1991 
that was not being allowdto resum cury . Thus, the version of thu respondents that the workman himself 
had been absem from d y with eflect from :13th May, 1991 stands falsificd . Consequently, the workm : n is 
entitled to heroinstatimo servicu with cominuity in - sej via and full back w . ges . 

12. It is clear from the position discussed above that MW - 1, Hemrej, Clark demolised the -50 
of the respond : nis 5-1 i in the wri11c 11 seat memihi.ne: Wer kani il ha det seported to join duty 

ficr issuince of the fit ielgium dised 17th Mi.y , 1991 Ex . MI Sofiss ihe ccond telegram di.cd 
18th June 1991 Ex . M -2 is cunc rned , it is obst , Veú ihrzh : MW 1 Hemraj, clerk sl.ted in his cross € Ximi 
nation that the recript ige ding itcript cf this telegrim by workminis iloi available in the record and 
so he could notby as to whether it was received by ht wukin muf 1101. Inulis situation , it can not bu b.lieved 
that ihe workman írd is reported fur duty even for lac recipi of the second telugam . It is thus, h : 1d het 
the 1spondents had togally terminated in SIVICCs of ihe workman with ftct from 13th Miy, 1991 
by 101 allowing him to jin duty witholl pay of notice piiynint 

retrenchment compensation , 
Conscquenly, the impung diclion of the respondents terminating the services of th workman in ihe mi nnar 
referred to above is illegland linji siifice . As a sequel to this findings the workmanis cnillud to b : ruinsiiled 
into service will continuity in sei vice and fill back wigis. The Weird is pasod accordingly . 


. 


ܫܝ 


U. B. KHANDUJA , 
The 26th February , 1995 . 

Prosiding Officer , 

Labour Court -II, Faridabad . 
Endst. No. 291 , dated 1st March , 1995 
A cipy with capare cupies is for w . Odlik FikcilComunissi . 12::r & S.:c viai y in the Gown 
men Hiryani , Libul . Dopist ?li , Chi ndigo h . 

U. B. KHANDUJA , 

Presiding Offices , 

Libulit Cow : -I , Farid : bid . 
Thi 2411 Muovit , 19:25 


- 


No. 14 /13 /87-6 Lab/405-- In pulowanc of the prvi i lisi.C.1. : L itimi ) Dispuies 
Act , 1947, (CE1Ac: No. XIV of 1947), the Governor f Haryana is place (! , publish fillowin . 
· Wardt of Pily Offici, Industrial Tribunal-cum -L . Lour Couri, Hisar in iespx it fthe dispute bui wier 
the workm :ni na tm nigem m of Secrciary , Haty sa S : t Electriciiy Board , S. kti Bhawan, Sector 6 , 
Panchkili Vet s Phool Singh : 
BEFORE SHRI B. R. VOHRA , PRESIDING OFFICER , INDUSTRIAL TRIBUNAL - CUM 

LABOUR COURT, HISAR 
Reference No. 373/90 

Dane of Receipt 20-3-90 

Dulc of Ducision : 8-3-95 
SHRI PHOOL SINGH , S /O UDA RAM , C /O MAZDOOR EKTA UNION , HISAR Applicant 

Yerus 
1. SECRETARY , HARYANA STATE ELECTRICITY BOARD , SAKTI BHAWAN , 

SECTOR 6 , PANCHKULA 


2. EXECUTIVE ENGINEER , HARYANA STATE ELECTRICITY BOARD , TOHANA 

(HISAR ) 

Respondent management. 
Present : 

Shri Bhagwa Dayai for the workman 
Shd Ganga Ram for the management. 
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AWARD 


In cxcrcisc ofthe powers conferred by clause (c) of sub section (1) of section 10 of the Industrial 
Disputes Act, 1947 (for short thc Aci ), the Governor of Haryana referıcd the following dispute between 
Phool Singh and the above mentioned managemeni for adjudication to this Court , -- Vide Labour Department 
lciter No. Hsi / 15-90 / 10422-28 , dated 9th March , 1990 : 


what 


Whether termination of services of Phool Singh is justified and in order ? If not , 10 

relief is he cntitle ? 


2. Phool Singh , workman was initially appointed as T -Mate in 1969 and he was promoted as 
Assistant Lineman (hesc -in -afier ieferred to as ALM ) in 1979. The workman met with an accident on 
31st March , 1985, at 9.30 P.M.while on duty and during treatment, as he developed gangrene, his left arm 
was amputated and the Medical Officer advised that he should be given light duty . However , the services 
of the workman were toi minated on 181 July , 1989 , without complying with the provisions of Siction 25- F 
of ihc Act . The workman has, therefore claimed that termination of his services amouutod to crench 
ment" as defined in Section 2 (00 ) of the Act and that the same was illegal. He , therefore , prayed for rein 
statement with full back wages and other conscquential benefits . 


3. The management. in its written statement, while not disputing the date of appointnient of the 
workman and his su bsc quem promotion as ALM , stated that the accidem took place due 10 1h : negligence 
of the wurkman himself , as he was under the influcnce of liquor at that time. It was further stated i hat the 
medical authority had declared that the workman was suffering from 55 % disability and as such , the workman 
was discharged on medical grounds, as hc had become medically unfit to perform the duties of the post of 
ALM . It was further stated that subsequently , the workman was given fresh appointment as a peon with 
effect from 191h Masch , 1990 , after the werlman had applied for a light job . Several preliminar y objections 
were also raised and it was stated that the reference was bad as it did not disclose any industrialdispute . 

4. Onthe above pleadings of the partice, following issues were framed on 271h August, 1990 , by 
my lcarned predecesor : 


1. As per reference , 


2. Whether the reference is bad as alleged in preliminar y objection No. 1 & 2 ? 


3. Whether the workmants cmillcd to the same pay and allowanccs after his a llcgcd fresh 

appointment as peon ? . 


4. Relief. 


5. The parties led evidence in support of their sival claims. I have heard Shii B.D. Shrima Authorised 
Representative of the workman and Shri Ganga Ram Authorised Represcnative of thc minagemont and have 
gone through the case file . My findings on the above issues are as under : 


Issue No. 1 ; 


6. The fact in this casc are not much in dispute.It is not disputed! ihat Phool Singh wa6 working 
as ALM , when on 31st March , 1985 , he met with an accident and subsequently, during treatment, his 
left arm was amputated and he was declared by Chief Medical Officor, Hisar to suffer from 65 % disability . 
The management, thereafter, served notice dated 16th January, 1989 (Ex . M -1) asking the workman io 
show cause within one month . as to why he should not be discharged on accoum of 65 % disability and it was 
observed that he was now unable to perform the duties of ALM . The receipt of this notice is admitted by the 
workman and thereafter , the services of the workman were dispersed with the effect from 22nd June, 1989 
as is evident from Ex . M -5. It is also admitted by the workman that he is now working as peon under the 
management since 191h March , 1990 . 


7. Obviously , the management had dispensed with the services of the workman as ALMon the 
ground of his continued ill health , as comained in Sub Clause (c) of Section 2 (00 ) of the Act. It has been held 
by Hon ble Supreme Court in the authority reported as Anand Bihari others versus Rajasthan State Road Trans 
port Corporation Jaipur & others 1991 Lab. 1.C.-494 that any disorder and health which ircapaliates an individual 
from discharging the duties entrusted to him or affecte his work adversely or comes in the way of his nonmal 
and effective fuctioning can be covered by the said phrase . In our case, onc of the primary duty of ALM 
Is to climb on electric poles and to work on live wires.I am of the opinion that since the left had of the work 
man in our case had been amputated , the said disability would certainly adversely affect the normalworking 
of the workman as ALM . I, therefore, hold that the said phrase would include the case of present workmans 
whose left hand had been amputated and that his disablities bound to interfere wlth the normal yorking as ALM . 
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8. It is , thus obvious that the termination of services of the workman in the present case , being 
covered by sub - section (c) of section 2 (00 ) would not amount to " retrenchmen " as defined in Section 2 (oo ) 
of the Act . Hence the termin : tion is not illcgal because the provisions of Section 25 - F had not been followed . 


9 . Ali hough the orders of leimination of service cannot be faulted on the ground of breach of the 
Act, the important question that still remains to be considered is the long delay which the managemont took 
in discharging the workman after the accident. It is cvident from Ex . M -8 that on 8th October, 1985 , the 
workman was declared having 65 % disability on account of amputation of his left arm and it is also evident 
from Ex . W -2 that the Chief Medical Officer , Hisar had certified that Phool Singh , ALM was fit for 
light duty . This certificate was issued on 1912 November , 1985 on a reference made by the management. 
However , the management allowed the workman to continue as ALM till 16th January , 1989 , when show 
causc notic Was issued to him and ultimately his services were dispensed with on 22nd June , 1989. He was 
then re-employed as poon on 19th March , 1990. In my opnion since the workman was allowed to work 
as ALM vill 22nd Junc , 1989 ,he could have continued as such till 18th March , 1990 , when he was offered 
alternate job as a pcon and to this cxtent only , the order of termination is bad and I hold that the workman 
is cmitled to wages of the post of ALM for the period from 1st July, 1989 to 18th March , 1990. It is , 
however , mide clear that ihe action of the management in providing alter nate job to the 

workman from 
191h March , 1990 , cannot be faulied as it was done on 

was done on med ! cal ground and he was not considered fit to 
perform the duty of ALM on account of his cominucd ill health . 


10. In ihe light of discussion abc ve while it is held that the termination of serviccs of the work 
man was justified , he will be paid wages of ALM from 1st July, 1989 to 18th March , 1990. The issue 
is decided accordingly . 


Issue No. 2 : 


11. This issue was not pressed by the Authorised Representative of the management and was 
conceded to by him during argumen1.s . This issue is, thus , answered against the management. 


Issue No. 3 : 


12. In the authority of Anand Bibari versus Rajasthan State Road Transport Corporation ( Supra ) ft 
has nowhere been hold that . lternate job , which may be available and which is offered to thc ciiring work 
man , must be having the pay last drawn by the retiring workman , As such it can not he said 1 hat the work . 
man is entitled to the same pay , he was drawing as ALM when he was offered fresh appointment as peon This 
issue is, therefore , answered against the workman . 


Issue No. 4 Relief 


13. In view of my findings on the above issues, the termination of services of the petitioner 16 
held justified and in order , but the jer mination order is modified to the extent that the workman shall be 
entitled to wages of the post of ALM from 1st July, 1989 to 18th March , 1990. The management is directed 
to pay wages for this period to the petitioner within a period of four months from the dato of this award , 
falling which the petitioner shall be cmitled to imerest úl the rate of 12 % per annum from the date of this award 
till the date of actual payment Thc recerence is answered accordingly , with no order as to costs . 

B , R. VOHRA , 
The gth March , 1995. 

Presiding Officer , 
Industrial Tribunal- cum - Labour 

Court. Hisar . 


Endorsment No. 325 , dated the 9th March , 1995 


A copy, with iwo spare copics, is forwarded to the Finaancial Commissioner & Sccrctar y , Govej n 
munts Haryana, Labour & Employment Departments Chandigarh for necesary action . 


B. R. VOHRA , 


Presiding Officer. 
Industrial Tribunal- cum - Labour Court, Hlear . 


